ORDINANCE NO. 1225

AN ORDINANCE OF THE CITY OF ROSWELL, NEW MEXICO, AMENDING
THE CITY'S UNIFORM TRAFFIC CODE BY ADOPTION OF OPTION A OF
SECTION 12-6-12.2 THEREIN; PROVIDING FOR INCREASED MAXIMUM
PENALTIES FOR PERSONS CONVICTED OF OPERATING MOTOR VEHICLES
WHILE UNDER THE INFLUENCE OF INTOXICATING LIQUOR OR DRUGS;:
PROVIDING FOR SEVERABILITY; PROVIDING FOR REPEAL OF ALL
ORDINANCES OR PARTS OF ORDINANCES IN CONFLICT HEREWITH; AND
FIXING AN EFFECTIVE DATE.

WHEREAS, the City of Roswell has before adopted the 1991 amendments to
the 1990 edition of the New Mexico Uniform traffic Ordinance and
desires to, at this time, adopt OPTION A of Section 12-6-12.2 with
amendments to subsections C and D providing for an increase in fines
of up to $500.

NOW, THEREFORE, BE IT HEREBY ORDAINED BY THE GOVERNING BODY, THE CITY
COUNCIL OF ROSWELL, NEW MEXICO, THAT:

Section 1. In the Roswell City Code the following Option A is adopted
and amended to read as shown here. Sections not listed here shall
continue unamended and in full effect.

OPTION A
Sec. 12-6-12.2 Operating A Motor Vehicle Under The Influence Of

Intoxicating Liguor or Drugs; Penalties;
Sentencing; Fees.

A. If a person is convicted of driving a motor
vehicle while under the influence of intoxicating liquor or drug
(12-6-12.1A or B) the trial judge shall be required to inquire into
the past driving record of the person before sentence is entered in
the matter. (66-8-110 NMSA 1978)

B. When a person is charged with a violation of
12-6-12.1A, any plea of guilty thereafter entered in satisfaction of
the charges must include at least a plea of guilty to 12-6-12.1A and
no other disposition by plea of guilty to any other charge in
satisfaction of such charge shall be authorized if:

(1) the results of a test performed
pursuant to the Implied Consent Act discloses that the blood of the
person charged contains at least ten one-hundredths of one percent by
weight of alcohol; (66-8-102 NMSA 1978 as amended) or,

(2) the defendant has refused to submit to
a chemical test or tests of his breath or blood. (*)

C. Every person under first conviction under
either Subsection A or B of Section 12-6-12.1 shall be punished by
imprisonment for not less than thirty days nor more than ninety days,
or by a fine of not more than five hundred dollars ($500), or both,
provided a minimum fine of $300 shall be imposed and shall not be sus-
pended or deferred. Apart from the minimum fine sentence may be
suspended in whole or in part or deferred as authorized in this
section. On a first conviction under either Subsection A or B of
Section 12-6-12.1, any time spent in jail for the offense prior to the
conviction for that offense shall be credited to any term of
imprisonment fixed by the court.



D. A second conviction under Subsection A or B
of Section 12-6-12.1 shall be punished by imprisonment for ninety
days, or by a fine of not more than five hundred dollars ($500), or
both, provided a minimum fine of $400 shall be imposed and shall not
be suspended or deferred. Apart from the minimum fine sentence may be
suspended in whole or in part. Notwithstanding any provision in the
Subsection, in this section, or of law to the contrary for suspension
or deferment of execution of a sentence, upon a second or third
conviction of Subsections A or B of Section 12-6-12.1 occurring within
five years of a prior conviction, each offender shall be sentenced to
a jail term of not less than forty-eight consecutive hours which shall
not be suspended, deferred or taken under advisement.

E. A third conviction under Subsection A or B
of Section 12-6-12.1 shall be punished by imprisonment for not less
than ninety days nor more than 179 days, or by a fine of not more than
nine hundred and ninety-nine dollars ($999), or both, provided a
minimum fine of $500 shall be imposed and shall not be suspended or
deferred. The sentence may be suspended in part. Notwithstanding any
provision in this Subsection, in this section, or of law to the
contrary for suspension or deferment of execution of a sentence, upon
a third conviction of Subsections A or B of Section 12-6-12.1
occurring within five years of a prior conviction, each offender shall
be sentenced to a jail term of not less than forty-eight consecutive
hours which shall not be suspended, deferred or taken under
advisement. (3-17-1 NMSA 1978)

F. Fourth and subsequent offenses shall be
prosecuted under state law in magistrate or district court. (66-8-102
NMSA 1978)

G. Except as otherwise prohibited in this
Section, a municipal judge may suspend in whole or in part the
execution of sentence or place the defendant on probation for a period
not exceeding one year on terms and conditions that municipal judge
deems best, or both, or defer sentence. If the municipal judge
decides to defer the execution of a sentence, such deferral shall be
granted only as allowed in Subsection H of this section. A suspension
of execution of sentence or probation, or both, as allowed pursuant to
this section, shall be granted only when the municipal judge is
satisfied it will serve the ends of justice and of the public, and
that the defendant's liability for any fine or other punishment
imposed is fully discharged upon successful completion of the terms
and conditions of probation.

H. If a person is convicted of driving a motor
vehicle while under the influence of intoxicating liquor or drug in
violation of 12-6-12.1A or B, a first offender, at the discretion of a
trial court after a presentence investigation, including an inquiry to
the motor vehicle division of the transportation department concerning
the driver's driving record, shall receive a deferred sentence on the
condition that the driver attend a driver rehabilitation program, also
known as the "driving-while-intoxicated-school", approved by the court
and the division and such other rehabilitative services as the court
may determine to be necessary; however, imposition of a deferred
sentence shall classify the person as a first offender. The municipal
court shall forward to the division the abstract of all proceedings
and the report of the disposition of the case. For the purpose of
this subsection, marijuana, as defined in the Controlled Substances
Act, shall be classified as a drug. (66-5-29 NMSA 1978)

I. A person convicted of driving a motor
vehicle while under the influence of intoxicating liquor or drug in
violation of 12-6-12.1A or B shall be assessed, in addition to any
other fee or fine, a fee of thirty-five dollars ($35.00) to defray the
costs of chemical and other tests utilized to determine the influence






